IN THE SUPERIOR COURT OF JUDICATURE., IN THE HIGH COURT OF JUSTICE

GHANA {(COMMERCIAL DIVISION) HELD |N ACCRA ON FRIDAY THE 977 DAY QF JULY

2010 BEFORE HIS LORDSHIP MR. |. O. TANKO AMADU J.

SUIT No. RPC152/2010

ALFRED AGBESI WOYOME - PLAINTIFF
VRS.

ATTORNEY GENERAL -

RULING

1. On the 19™ day of April 2010 the Plaintiff com tion against the

Attorney General and the Ministry of Finance and E¢onomic¢ Planning by writ

issued from the registry of this court.

{a).

rieritforex bureau at the rate Eurobor 1 year plus three points

6m May 1, 2010 up to and inclusive of the day of final payment.
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{d). = Costs including iawyers fees™.

The Defendants entered appearance by notice of entry of appearance filed on

behall of the Attorney General (ist Defendant herein) and the 27¢ Defendant

Ministry but.failed to deliver a defence within the period allow v the rules

of court for a defence to be filed.

voked the

arts” default in

By motion for final judgment in default of defence, the Pt

court’s jurisdiction for judgment on the grounds of the

filing a defence within the time stipulated by the rules of:

When the suit came before me on the 24/35421 for“the hearing of the

PlaintifP’s motion, I struck out the endorsemen 6f: aistry of Finance and

in the action and there being no defenc

General, I proceeded to grant the P1a1

V'The-:ipéfendant shall pay to the Plaintiff the sum of
(¢ 51,283,480.59 Y three (3) equal monthly'installments in
. sum of GH¢17,094,493.53 beginning June 2010 and
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10.

ending August 31, 2010, in full and final settlement of the
Judgment debt”. ‘

{5}. The terms of settlement shall be entered as consent

Jjudgment subject to the usual default clause”.

By letter dated 3/6/2‘010 from the Ag. Chief Director who w, :

Minister of Finance and Economic  Planning) ;cit_fcacheéii_

Plaintiff/Respondent’s affidavit as Exhibit ‘AW1’ the__‘I'\/‘I“irl
confirmed the contents of the terms of settlement ag
Defendant who is the principal legal advisor of the Gg
proceeded to set out terms of payment of the jud :

scttlement reached between the parties and witg

earing notice to issue
for the attendance in court of the lawy” h jnps'trties for the terms of
" application on 11/6/2010
t between the parties dated
4/6/2010. Significantly no terms of settlemert before me is dated 4/6/2010.
The terms of settlement on record dated:3/6/2010 and filed on 4/6/2010. !
shall however construe the dar

settlement to be adopted, the Defenda_zlﬁ t filed £

for an order to set aside the terms o

by Defendant/ Applicant’s counsel

as a simple error and proceed h the substance of this application.

te or in disrespect of the court but was due to an earlier

ken on the matter by the Applicants.
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11,

12,

5. That the Applicants then were of a mistaken belief that there was
no defence to the claim and therefore did not file a Statement of

Defence.

6. That it has now come to the knowledge of the Applicants that there

is a defence to the action.

8. Furthermore the terms of settlement stateq

GH¢51,283,480.59 instead of an amount of GH

12, That in the circumstances, it is the pray

they are granted leave to file their def f Eime to enable

them defend the claim on the mernt

It must be noted that the application b Defefidant/Applicant is for an

order to set aside terms of settlement and ot ene extension of time to file

a statement of defence out of time. This is begaitse different considerations of

case law authority apply to either situa and it seems to me that
he grounds of the application

t was ;proceeding on grounds of alleged

;with respect to the quantum agreed for

endorsement as the bt is not supported by the terms of

settlement which th

et out in the Plaintiff's affidavit in oppesition filed on

acing the historical antecedents of the Defendant’s
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 26.

“02. That following the agreement reached by the parties in this matter
and based on Exhibit ‘AWZ2’ ie. Defendant’s letter dated June 3,
2010, I applied to NDK Financial Services for a loan of GHt4million
to enable me settle some financial commitments arising under the
transaction in respect of which settlement had been reached with

the Defendant.

23,
Services approved a facility for the sum

me meet my commitments.

24.  That I have fully disbursed the fa

from NDK Financial Services.

25.
gned by the parties and

‘of settlement amounted to

) o_f_, ettlement constituted compromise of the
f 24t May 2010 and the parties ought to be

__Qb‘\g'ation established in it for the obligation confained in the

Judgment of this Honourable Court.
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13.

14.

28. ThatIam furthér advised by counsel and believe same to be true
that the terms of settlement terminates the pending suit because it
constitutes a settlement of the judgment of the court by the parties

themselves without the participation of the court,

29.  That the terms of settlement remain valid agreemén
parties notwithstanding the fact that it has net. bee
the judgment of the court”.

In my view the depesitions of the Plaintiff/ Respond

and they raise crucial issues for determination wit

effect of terms of settlement filed by parties to & t10n eféfe the court. The

guestion has confronted ocur courts in a f ‘tases which I shall

examine and apply in order to arrive at a de

were not aware of the consent juidgm

indolent in not protecting thei .

s counsel as he found him. At law where a client by
induced his solicitor to believe that he was authorized

to.make g écmpromise on his behalf, he was bound by it”.
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16.

17.

At page 457 of the report their Lordships on appeal cited the English case of
UNITED ENGINEERING WORKER’S UNION VRS. DEVANAYAGAM [1968] AC
356 at 390 where it was stated thus:

“A court of law has no doubt a formal power of refusing to make an

order in accordance with a settlement reached by the;

is a power which is exercised only in excepti

example, when one of the parties is und

the government of Ghana sued in that capéé y as provided by Article 88 of

hana 1992, It would sound p'reposterous

tage of signing the terms appreciate

.‘éument they were signing. The

iof ‘protected persons’ and would therefore

‘ttlement of a suit she signs, save where there
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Appeal with a coram APALOO CJ FRANCOIS & ABBAN JJA (all of blessed
memory). They held in holding (2} as follows:

"‘(2). The agreement befiween counsel for both parties and filed in

court as the termé of settlement were legally binding on the

Abplicant even if as he alleged, its full terms re no_t.read

and_explained tb him. That was because it '

the Applicant’s counsel was acting within the s
authority when he reached that agreement.
acting in the best interest of his client’and_ ' ent reached in
those circumstances was within the S'coge ; dpparent authorify

and was binding on the Applicant”
In the instant case the Defendant/Applicant 51 made a Defendant

The lawyer who

parties themselves, counsel for the

with Plaintiff/Respondent’s counsel with respect to the

issue of -] by conduct. The law is that where a recital of fact is intended
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21.

22.

23.

24,

R S LR IS

to be a statement of all parties (as in the instant terms of settlement] all
partics are estopped from denying the truth of the recital. But where the
recital is the statement of one party only, only that party is so estopped see.
“The interpretation of contracts” by Sir Kim Lewison (Justice of Her Majesty’s

Court) Sweet and Maxwell 2007 paragraph 10 - 16 page 406.

In the case of GREER VRS, KETTLE [1938] AC 156 LORD MA

admitting any contradictory proof”.
In the case of STROUGHILL VRS, BUCK [18 ' PATTESON J. had
this to say. :
“When a recitdl is intended to b hich all parties to the

deed have mutually agreed to at is an estoppel upon all,
But when it is intended to be tF ent of one party only, the
_ estoppel is confined to that party, and the'intention is to be gathered from
construing the instrument”

To that extent in my op Defendant/Applicant herein and the
Plaintiff/ Respondent are .
this court on the 4/6/
94/5/2010 and in which

“The terms of settlém

e terms of the document they filed in
inpromise to the judgment of this court of
1ave mutually agreed and expressed as follows:

ail be entered as consent judgment subject to the
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25.

26.

27.

28.

In my view therefore, unless

the validility of the terms to be established not by affidavit but by the

issuance of a fresh writ in a court of competent jurisdiction.

In pdragraph_ 32 of the Plaintiff/Respondent’s affidavit in opposition, he
deposed that;

“32. That besides, the Defendant is estopped by co om, going

against its word as contained in the terms o
letter dated 3rd June 2010”.

If I appreciate the oral submissions of le el for the

Plaintiff/Respondent on the issue; it is a resta he'public policy
principle recognized by our courts to bring litigati nd as far as it is
meal litigation. As

3 ORS. VRS. KOJO

practically possible and to discourage the r
APPAU J.A. stated in the case of DR, KWAN
NSAFOA POKU & 60RS. Civil Appeai Nag
of the Court of Appedl dated 26/5,

litigation is very paramount”,

1 unreported judgment

mmportance of finality in

stated exceptional grounds terms of
settlement signed by parties cant suit are binding on the parties
and will be construed to hav “finality to the dispute between the
parties the non adoption :by the court not withstanding. Therefore
no one party to the t .' an unfettered right to withdraw from its
obligations under to hax;e same set aside as the

pplication has purported to do.

opinion is only a jﬁdicial blessing of the contract of
mbodied in the terms of settlemeht and uniless there
s, the court will not interfere with them. Neither will
-1_t$ duty by refusing to adopt them. The law as provided by

section 26761 thé Evidence Act 1975 NRCD 323 is that:
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“Except as otherwise provided by law, including a rule of equity, when g

party has by his own statement, act or omission, intentionally or

deltberately caused or pérmitted another person to believe g thing to be

true and to act upon such belief, the truth of that thing shall pe

conclusively presumed against that party or his Stccesso
any proceedings between that party or his success

such relying person or his Successes in interest”,

in interest in

I'have no doubt in my mind that that Exhibit ‘AG1’ r

of Samuel Nerquaye - Tetteh which is said to form
new found defenice to Plaintiff’

the affidavit

{"Defendant’s

s claim was in

possession of the Defendant/AppIicant before:
- executed and before Exhibit AW1’ attache"

affidavit was authorized. The Defendant/

Plaintiff/ Respondent’s
not find Exhibit ‘AG71’

Action and cannot purport

by the simple statement that he had made ¢

he law, the performance of a contract could

van unwilling party who was alsg unscrupulous”

have set out in this ruling, I will refuse the
prayer to set aside the terms of scttlement in this suijt

€ application, | hereby adopt the terms of settlement as
d‘ ment of the parties in this suit,
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31. . Let there be no order as to costs.

JUSTICE

JUSTICE: ‘E HIGH COURT

COUNSEL
1. KOFI PEASAH BOADU
(FOR THE PLAINTIFF/RESPONDENT) _

2. SAMUEL NERQUAYE - TETTEH

CHIEF STATE ATTORNEY
(FOR THE DEFENDANT/APPLICA
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